UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

1-8-2018

State v. Kadrlik Appellant's Brief Dckt. 45370

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

Recommended Citation
"State v. Kadrlik Appellant's Brief Dckt. 45370" (2018). Not Reported. 4458.
https://digitalcommons.law.uidaho.edu/not_reported/4458

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Not Reported by an authorized administrator
of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.

ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
BEN P. MCGREEVY
Deputy State Appellate Public Defender
I.S.B. #8712
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
E-mail: documents@sapd.state.id.us

IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DEVIN KADRLIK,
)
)
Defendant-Appellant.
)
______________________________)

NO. 45370
MADISON COUNTY NO. CR 2017-572

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Devin Kadrlik pleaded guilty to felony attempted
strangulation and misdemeanor injury to child. For attempted strangulation, the district court
imposed a unified sentence of ten years, with two years fixed. On appeal, Mr. Kadrlik asserts the
district court abused its discretion when it imposed his sentence.

Statement of the Facts & Course of Proceedings
Officers from the Madison County Sheriff’s Office and Rexburg Police Department
responded to Teton Medical Group, after a woman there reported an attempted strangulation.
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(Presentence Report (hereinafter, PSI), p.4.)1 The woman, Kylee Kadrlik, had obviously red
markings on her neck that looked like a hand had been wrapped around her neck. (PSI, p.4.)
Ms. Kadrlik reported having left her husband, Mr. Kadrlik, but they had been trying to
work things out more recently. (PSI, p.4.) She stated Mr. Kadrlik had been drinking in Idaho
Falls the night before, and he “had the kids with him.” (PSI, p.4.) His friends asked her to pick
him up because he could not drive. (PSI, p.4.) Ms. Kadrlik stated that, at the time she picked up
Mr. Kadrlik, he had been looking for a fight and had reportedly already hit his nine-year-old
daughter over a disagreement. (PSI, p.4.)
Ms. Kadrlik indicated she drove back to Rexburg and dropped off Mr. Kadrlik’s two
older children with their mother in Sugar City. (PSI, p.4.) Two of Mr. and Ms. Kadrlik’s
children together, aged four and five, were still in the car. (See PSI, p.4.) She then drove
towards Mr. Kadrlik’s grandparents’ home, where Mr. Kadrlik had been living. (PSI, p.4.)
Ms. Kadrlik reported Mr. Kadrlik kept getting up in her face, before he said something
and spit all over her. (PSI, p.4.) She responded by flinging up her right arm and telling him to
get out of her bubble, hitting him as she did that. (PSI, pp.4-5.) Ms. Kadrlik stated that
Mr. Kadrlik then flipped out, grabbed her head, and shoved it against the door. (PSI, p.5.) She
slammed the brakes and put the car in neutral. (PSI, p.5.) She reported he grabbed her neck and
began choking her. (PSI, p.5.) Ms. Kadrlik tried to fight back, but was hurting from stitches
from a recent procedure. (See PSI, p.5.) She stated Mr. Kadrlik lost his grip on her throat, but
then grabbed her windpipe and squeezed until she passed out. (PSI, p.5.)
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All citations to the PSI refer to the 81-page PDF version of the Presentence Report and
attachments.
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According to Ms. Kadrlik, when she came to, her four-year-old was screaming in the
back, while Mr. Kadrlik was shaking her and telling her to knock it off. (PSI, p.5.) When she
was able to drive again, she drove to Mr. Kadrlik’s grandparents’ residence, let the children out
of the car, and approached the house to give his grandparents a heads-up. (PSI, p.5.) She stated
Mr. Kadrlik started yelling that she had punched him and knocked out his tooth. (PSI, p.5.)
Mr. Kadrlik’s grandfather tried to calm down Mr. Kadrlik, before Mr. Kadrlik got in his
grandfather’s face. (PSI, p.5.) She had to get between them and break them up. (PSI, p.5.)
When she attempted to leave, Mr. Kadrlik followed her to her car, tried to prevent her from
leaving, and then tried to cut her off in his grandfather’s truck when she drove away. (PSI, p.5.)
Ms. Kadrlik stated Mr. Kadrlik had been trying to call and text her while she was as the
doctor’s office. (PSI, p.5.) She was told to contact him and ask him to come to her location.
(PSI, p.5.) When Mr. Kadrlik later appeared at the office, he was taken into custody. (PSI, p.5.)
The following day at the Madison County Jail, Mr. Kadrlik told police he had been
suffering from depression and indicated he had been drinking heavily. (PSI, p.5.) Before the
incident, he had been drinking all day, and by the evening he was intoxicated and could not
drive. (PSI, p.5.) Mr. Kadrlik stated his friends had contacted Ms. Kadrlik, so she could give
him and his children a ride home. (PSI, p.5.) He indicated she was irritated she had to come get
him and the kids and that he was drunk, and they argued on the drive back. (PSI, p.5.)
According to Mr. Kadrlik, Ms. Kadrlik hit him in the mouth while they were arguing.
(PSI, p.5.) He indicated he was instantly enraged, grabbed her around the neck, pushed her head
down by the middle console, and then forcefully threw her back into the driver’s side window
and door. (PSI, p.5.) Mr. Kadrlik stated he grabbed Ms. Kadrlik’s neck with both hands and was
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forcefully squeezing her neck, before he “threw her away from him into the window.” (PSI, p.5
(internal quotation marks omitted).)
Mr. Kadrlik reported he changes and becomes very easily angered when he drinks. (PSI,
p.4.) He admitted “he screwed up and did wrong.” (PSI, p.5.) Mr. Kadrlik also acknowledged
Ms. Kadrlik did not deliberately hit him. (PSI, p.5.) He then reiterated he had a drinking
problem and would do whatever he needed to make things better. (PSI, p.5.)
The State charged Mr. Kadrlik with one count of attempted strangulation, felony,
I.C. §§ 18-923 and 18-112, and one count of injury to child, felony, I.C. § 18-1501(1).
(R., pp.29-31.) Mr. Kadrlik initially entered a not guilty plea. (R., p.42.)
Pursuant to a plea agreement, Mr. Kadrlik agreed to plead guilty to attempted
strangulation and a reduced charge of misdemeanor injury to child. (Tr. May 1, 2017, p.5, L.5 –
p.6, L.8; see R, pp.49-51.)2 Both parties would be free to make sentencing recommendations.
(Tr. May 1, 2017, p.5, Ls.4-5.) The district court accepted Mr. Kadrlik’s guilty plea. (Tr.
May 1, 2017, p.32, Ls.7-19.)
Mr. Kadrlik’s presentence report recommended he “submit an application to the Specialty
Courts. If the defendant is accepted into an appropriate program, I suggest the Court consider
felony probation within that intensive environment. (Should Mr. Kadrlik be denied a Specialty
Court placement, I recommend the defendant serve a period of Retained Jurisdiction, prior to any
community release.)” (PSI, p.21.) His domestic violence court evaluation recommended high
intensity domestic violence treatment constituting “[a] minimum of 52 weeks of treatment with
mandatory attendance of 2 days each week,” as well as mental health and substance abuse
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The transcript of the May 1, 2017 hearing does not have line numbers.
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treatment. (PSI, pp.52-53.) His GAIN-I Recommendation and Referral Summary (GRRS)
recommended him for “Level 2.1 Intensive Outpatient Treatment.” (PSI, p.72.)
At the sentencing hearing, Mr. Kadrlik’s counsel informed the district court Mr. Kadrlik
had applied for a specialty court. (Tr. June 19, 2017, p.8, Ls.20-22.) Mr. Kadrlik recommended
the district court place him on probation, with the understanding that he might have to remain in
jail until his pending specialty court application was decided. (Tr. June 19, 2017, p.9, L.22 –
p.10, L.3.) The State recommended the district court place Mr. Kadrlik on probation if he were
accepted into specialty court, or retain jurisdiction for a “rider” if he were not accepted.
(Tr. June 19, 2017, p.11, Ls.2-9.) Regarding the underlying sentence, the State recommended a
unified sentence of six years, with three years fixed. (Tr. June 19, 2017, p.11, Ls.9-10.)
For attempted strangulation, the district court imposed a unified sentence of ten years,
with two years fixed. (R., pp.60-61.) For injury to child, the district court imposed a concurrent
sentence of 365 days of local incarceration, with credit for 180 days of prior jail service.
(R., p.61.) The district court stated at the sentencing hearing, “[s]o it always causes this Court
deep reflection when I appear to look at a case different than everyone around me, but I just
think this case is far more serious than any of the recommendations I’ve received, and I think
that because of the magnitude of the incident.” (Tr. June 19, 2017, p.23, Ls.14-22.)
Mr. Kadrlik filed a Notice of Appeal timely from the district court’s Judgment and
Commitment.3 (R., pp.69-71.)
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Mr. Kadrlik also filed a Motion for Reduction of Sentence, pursuant to Idaho Criminal Rule 35
(Rule 35). (R., pp.72-73.) After conducting a hearing on the Rule 35 motion, the district court
denied it. (See generally Tr. Aug. 14, 2017, pp.30-50.) During the hearing, the district court
stated, “[a] Rule 35 motion should only be granted if the court finds that the sentence is illegal or
finds that there were some factors in which the defendant—justifies giving the defendant more
lenient treatment that either the Court didn’t properly note or that wasn’t properly presented at
the sentencing. There’s been nothing like that argued at all.” (Tr. Aug. 14, 2017, p.39, Ls.2-8.)
5

ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of ten years, with
two years fixed, upon Mr. Kadrlik following his plea of guilty to attempted strangulation?

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten Years,
With Two Years Fixed, Upon Mr. Kadrlik Following His Plea Of Guilty To
Attempted Strangulation
Mr. Kadrlik asserts the district court abused its discretion when it imposed his unified
sentence of ten years, with two years fixed, because his sentence is excessive considering any
view of the facts. The district court should have followed Mr. Kadrlik’s recommendation by
placing him on probation, or, alternatively, the State’s recommendation by placing him on
probation if he were accepted into a specialty court, or retaining jurisdiction if he were not.
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Kadrlik does not assert that his sentence exceeds the statutory maximum. Accordingly, in

On appeal, Mr. Kadrlik does not challenge the district court’s denial of his Rule 35
motion. The Idaho Supreme Court has held that “[w]hen presenting a Rule 35 motion, the
defendant must show that the sentence is excessive in light of new or additional information
subsequently provided to the district court in support of the Rule 35 motion.” State v. Huffman,
144 Idaho 201, 203 (2007). “An appeal from the denial of a Rule 35 motion cannot be used as a
vehicle to review the underlying sentence absent the presentation of new information.” Id.
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order to show an abuse of discretion, Mr. Kadrlik must show that in light of the governing
criteria, the sentence was excessive considering any view of the facts. Id. The governing criteria
or objectives of criminal punishment are:

(1) protection of society; (2) deterrence of the

individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing.

Id.

An appellate court, “[w]hen reviewing the length of a

sentence . . . consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726
(2007). The reviewing court will “presume that the fixed portion of the sentence will be the
defendant’s probable term of confinement.” Id.
Mr. Kadrlik asserts his sentence is excessive considering any view of the facts, because
the district court did not adequately consider mitigating factors. Specifically, the district court
did not give adequate consideration to the fact that the instant offense is Mr. Kadrlik’s first
felony conviction. The Idaho Supreme Court has “recognized that the first offender should be
accorded more lenient treatment than the habitual criminal.” E.g., State v. Shideler, 103 Idaho
593, 595 (1982) (quoting State v. Owen, 73 Idaho 394, 402 (1953)) (internal quotation marks
omitted).

Although Mr. Kadrlik has a prior criminal record including several juvenile

misdemeanors, a misdemeanor DUI conviction, and multiple driver’s license and traffic
violations, the instant offense is his first felony conviction. (See PSI, pp.6-8.)
Further, the district court did not adequately consider Mr. Kadrlik’s substance abuse
problems. The Idaho Supreme Court has recognized substance abuse as a mitigating factor in
cases where it found a sentence to be excessive. See, e.g., State v. Nice, 103 Idaho 89, 91 (1982).
The presentence reported stated, “Mr. Kadrlik acknowledges periodic struggles with alcohol
abuse (beginning at 17 years of age).” (PSI, p.15.) Mr. Kadrlik also admitted to struggling with
alcohol abuse and depression during his marriage to Ms. Kadrlik, “which led to the couple’s
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separation.” (PSI, p.12.) Although he was able to reduce his alcohol consumption after his DUI
conviction, his alcohol use later escalated. (See PSI, p.15.) Mr. Kadrlik expressed his desire to
maintain long-term sobriety after his release from custody. (PSI, p.15.)
Mr. Kadrlik’s GRRS contained a diagnosis of “Alcohol Use Disorder, Severe – In a
Controlled Environment.”

(PSI, p.61.)

His responses indicated “moderate motivation for

treatment,” and he “reported that he has quit using substances and is 100% ready to remain
abstinent.” (PSI, p.66.) As discussed above, the GRRS recommended Mr. Kadrlik for Level 2.1
Intensive Outpatient Treatment. (PSI, p.72.) It recommended that Mr. Kadrlik “participate in a
cognitive-behavior

based

treatment

program,”

as

well

as

“random

and

frequent

UA’s/breathalyzer tests along with frequent contacts during the week and recovery support
services as needed to increase the likelihood that he will meet recovery goals.” (PSI, p.72.)
Mr. Kadrlik believed he could accomplish his goals of earning his GED and finding a
good career by “focusing on sobriety and receiving support from his family.” (PSI, p.17.) At the
sentencing hearing, Mr. Kadrlik stated, “[i]t was easy to turn to alcohol to make everything
disappear, and at the time, I couldn’t see the damage unfolding.” (Tr. June 19, 2017, p.12,
Ls.14-16.) He told the district court, “[f]rom this experience, I’m actually really excited to take
advantage of the classes I may be presented with because I will be able to take the things I’ve
learned and apply them to a new way of living . . . .” (Tr. June 19, 2017, p.13, Ls.2-5.)
The district court also did not adequately consider Mr. Kadrlik’s remorse and acceptance
of responsibility. The presentence report reflects Mr. Kadrlik on the day after his arrest admitted
“he screwed up and did wrong,” and acknowledged Ms. Kadrlik did not deliberately hit him.
(PSI, p.5.) In his comments to the district court from the presentence investigation, Mr. Kadrlik
stated the second the incident occurred, he was “instantly disgusted with myself for reacting that
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way.” (PSI, p.17.) Mr. Kadrlik “promised myself at a very young age that I would never hurt
my wife in anger [because] I watched my real dad beat my mom up all the time and my mom
was everything to me.” (PSI, p.17.) He stated he had been with Ms. Kadrlik for seven years,
“and something like this has never happened, nor did it with my first wife . . . , whom I was with
for 3 years.” (PSI, p.17.) Mr. Kadrlik explained that the night of the incident, “I believe just
between the stress of separation & the quantity of alcohol in me, I just [didn’t] do as I normally
would [which] is consider my actions & I just reacted to the smacking in a very wrong way.”
(PSI, p.17.) He further stated, “I just got caught up in myself & the moment & I reacted and
made a huge mistake that does & will haunt me for the rest of my life because I will never be
like my father and this incident [reminded] me that it just takes one bad judgment call to cross
that line, and I will never do it again.” (PSI, p.17.)
During the sentencing hearing, Mr. Kadrlik told the district court, “I would like to begin
by apologizing not only to my family and my wife, my kids, and everyone involved for putting
them through this, but also to the Court for being another number added to the list of what I’m
sure is many.” (Tr. June 19, 2017, p.11, Ls.21-25.) He stated, “I made a huge mistake that I can
never take back and never change. I hurt the one person I truly care about more than anything,
and I’m not sure at this point if I can ever get her to forgive me.” (Tr. June 19, 2017, p.11, L.25
– p.12, L.4.) Mr. Kadrlik added, “I also can’t take back the time that I’ve lost because of my
actions, and most of all it’s unfair to my children. I have five of the most amazing kids some
could only dream of having, and I’ve taken them for granted, along with a huge list of other
things.” (Tr. June 19, 2017, p.12, Ls.5-9.) He stated, “I’m still not a hundred percent sure why I
chose to be so selfish in the way I did things, but I can see now more than ever just how extreme
the damage I caused by choosing to live that way.” (Tr. June 19, 2017, p.12, Ls.9-13.)
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Because the district court did not adequately consider the above mitigating factors, the
sentence imposed by the district court is excessive considering any view of the facts. Thus,
Mr. Kadrlik asserts the district court abused its discretion when it imposed his sentence.

CONCLUSION
For the above reasons, Mr. Kadrlik respectfully requests that this Court reduce his
sentence as it deems appropriate.
DATED this 8th day of January, 2018.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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